NCRTH GONTRY LAND AND CEVEHL.GPMENT GO
| BLA 98- 35 Deci ded My 3, 1999

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land
Managenent, di smissing a protest and denying a denand for a suppl enent al
patent for 80 acres included in mneral patent application No. AZA 23900.

Afirned.

1. (ontests and Protests: General ly--Mning d ai ns:
Patent--Rules of Practice: Protests

The regulations at 43 CF. R § 4.450-2 provide that a
protest is any objection to any action proposed to be
taken in any proceeding before BLM A protest filed
by a mneral patent applicant, based on its belief that
its mning clains woul d be contested, which, in turn,
was based on a recormendation included in a draft
mneral report prepared by the Forest Service, is
properly dismssed on the basis that there is no action
proposed to be taken.

2. Mning dains: Patent

A dermand for a suppl enental patent for 80 acres of
| and covered by two placer mning clains, wiichis
based on an inaccurate reading of this Board' s
decision in Lhited Sates v. MQrmck, 27 | BLA 65
(1976), is properly denied by BLM

APPEARANCES W Scott Donal dson, Esq., Phoeni x, Arizona, for appell ant;
Rchard R Geenfield, Esq., dfice of the Held Solicitor, US Departnent
of the Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S
At issue inthis appeal are two placer mning clains, the Wite
Pozzuol an Nos. 1 and 2 (AMC 56876 and AMC 56877), covering a total of
80 acresinsec. 9, T. 232N, R 8E, dla & St Rver Mridi an,

approximately 14 mles northeast of the city of Hagstaff, Arizona,
in the Goconino National Forest.
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In 1968, the land enbraced by these two clains was wthin the

boundari es of two placer mining clains, the Qeary Nos. | and Il. That
sane year, Melvin MQormck filed wth BLMa mneral patent application
seeking a patent for four placer mning clains, the Qeary Nos. |, Il, and

11, and the Lucky Four. n April 25, 1969, BLMissued a contest conpl ai nt
on behal f of the US Departnent of Agriculture, Forest Service,
challenging the validity of all four clains.

Followng a hearing on that conplaint, Admnistrative Law Judge L. K
Luona i ssued a deci sion on Novenber 23, 1971, declaring the Lucky Four

placer claiminvalid and the Qeary Nos. |, Il, and Il placer mning
clains valid, wth certain exceptions. Hrst, he elimnated the northern
40 acres of the 80 acre Qeary No. |1l claimas being nonmneral in

character. Second, he ruled that, of the remaining 200 acres in the three
clains, only 120 acres contai ned a val uabl e mneral deposit, and that the
other 80 acres were nonmineral in character under the 10-acre rul e because
the deposit was not narketabl e in the reasonably foreseeabl e future. Judge
Luoma, however, did not designate the 120 acres contai ning a val uabl e
mneral deposit. Instead, he all onwed MQormck to sel ect the acreage "so
long as the total does not exceed 120 acres and the overal | configuration
renai ns in reasonably conpact form" Hnally, he directed that, all el se
bei ng regul ar, patent issue for the sel ected 120 acres. (Decision at 26.)

n Decenber 17, 1971, counsel for McGormick filed a relinqui shnent of
and wthdrawal of the mneral patent application for certain |ands wthin
the contested clains, including the S/SMAE/4sec. 9 wthin the Qeary No. |
and the NANAMAE/Zsec. 9 wthinthe Qeary No. 11, totaling 80 acres. 1/

n Decenber 27, 1971, the Forest Service filed a tinely appeal of Judge
Luona' s decision to this Board. MQrmck did not appeal. However, while
the appeal was pendi ng before the Board, MGrnick and his wfe | ocated
new cl ai ns over the relinqui shed 80 acres. Those new cl ai ns each cont ai ned
40 acres, the Wiite Pozzuol an No. 1 enbraci ng the NANAE/4sec. 9, and the
Wii te Pozzuol an No. 2 covering the S/&/ME/sec. 9.

h Septenber 29, 1976, the Board issued its decision affirmng Judge
Luona's decision. lhited Sates v. MQormck, 27 IBLA 65 (1976). O
Decenber 2, 1976, BLMi ssued a deci si on accepting the partial
relingui shrent and wthdrawal filed by counsel for MGormck.

January 10, 1977, BLMissued Patent 02-77-0002 to MGormck for 120 acres.

Oh May 31, 1989, North Gountry Land and Devel opnent Conpany (North
Qountry), successor-in-interest to the MGrmcks, filed a mneral
pat ent application (AZA 23900) for six mning clains, including the
Wiite Pozzuolan Nos. 1 and 2. Oh June 29, 1992, BLMissued a first hal f-
mneral entry final certificate for the patent application. Thereafter,

1/ That relinqui shrent contai ned certain descriptive errors relating to
[ands not at issue inthis appeal. Those errors were corrected in a filing
nade on Jan. 20, 1972
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in February 1997, North Gountry provided notice that it was wthdraw ng
all clains fromthe patent application, except the Wite Pozzuol an Nos. 1
and 22 n February 27, 1997, BLMi ssued a deci si on recogni zi ng the

w thdrawal and canceling the first half-mneral entry final certificate in
part to reflect the wthdrawal .

1 June 2, 1997, North Qountry filed its protest and denand (Protest/
Denand) for patent wth BLM North Gountry based its protest on the fact
that, pursuant to the Freedomof Infornation Act (FQA), it had obtained a
copy of a draft mneral report by the Forest Service relating to AZA 23900
in which a contest of the clains had been recomnmended. A though the draft
mneral report had not been fornal Iy reviewed by BLM North Gountry took
the position that it could protest what it considered to be the proposed
action of initiation of a contest agai nst the clai ns.

North Qountry al so denanded that a "suppl enental " patent be issued for
the 80 acres covered by the Wite Pozzuolan Nos. 1 and 2. The basis for
its denmand was its interpretation of this Board' s decision in Lhited Sates
v. MGrmck, supra. BLMdismssed the protest and denied the denand for a
suppl enental patent. North Gountry filed a tinely appeal .

[1] For the reasons stated below we affirmBLMs decision. Ve turn
first to North Gountry's protest. The regulations at 43 CF. R 8§ 4.450-2
provide that a protest is any objection to any action proposed to be taken
in any proceeding before BLM North Gountry asserts in its statenent of
reasons for appeal (SOR at 5 that "[t]he action proposed by BLMis to
contest the mning clains included i n AZA 23900. "

The Forest Service's draft mneral report on AZA 23900 had not
under gone technical reviewby BLM a fact admtted by North Gountry inits
protest. In fact, according to BLMs decision, the Departnent of the
Interior would not have rel eased such a docunent under the FQ A because

[plursuant to the authority delegated to the BLMby the Secretary
of the Interior in Reorgani zation PFan No. 3 of 1946 (60 Sat.
1099), Reorgani zation Pan No. 3 of 1950 (64 Sat. 1262), and
Departnental Drectives at 235 DM [ Departnental Manual ] 1. 1A and
135 DM 1. 3B, until technical reviewis conpl eted a mneral report
is a predeci sional docunent .

Qearly, absent technical reviewand sone final determnation by the
Forest Service to pursue a contest, there was no "action proposed to be
taken" wthin the neaning of 43 CF. R 8§ 4.450-2. BLMproperly di smssed
the protest.

[2] The basis for North Gountry's demand and its appeal is the
foll ow ng | anguage from Admini strative Judge Suebing s opinion in Lhited
Sates v. MQormck, 27 IBLA at 87:
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Snceinthis case it has been denonstrated that the
produce of all three Qeary clains wll be reasonably required to
supply the anticipated narket over the next 30 years, all three
clai ns shoul d have been held to be valid to the extent that they
are mneral in character. 1/

1/ The contestees did not appeal fromthis decision. Acting in
accordance therew th on Decenber 20, 1971, they filed with the
Bureau of Land Managenent a relinqui shnent of all rights to the
Lucky Four claimand portions of the Qeary Nos. I, II, and I11.
A though neither of ny colleagues on the panel agree, it is ny
viewthat the filing of the appeal by the Forest Service stayed
the effect of Judge Luona s deci sion and the need for conpliance
therew th during the pendency of the appeal, and that this Board,
havi ng authority to reviewthe case de novo, can and shoul d
correct any error which it detects in the decision below Chief
Judge Frishberg believes that once the subject 80 acres were

rel i nqui shed, for whatever reason, those parts of the clains no
| onger existed, as a relinquishnent is operative eo instanti when
filed, so that there was nothing | eft which coul d be consi dered
the subject of an appeal. Accordingly, he regards the issue as
noot, and he does not subscribe to this portion of the

di scussion. Judge Rtvo's viewis set out in his separate

opi ni on.

Inits Protest/Denand at page 2, North Gountry stat ed:

The | BLA deci si on addressed the issue that the appeal by the
Forest Service stayed the relinqui shnent and w thdrawal by the
applicant until IBLA s decision was rendered. It al so di scussed
the principle that 1BLA was enpowered to overrul e the
admnistrative lawjudge, which it did as to the application of
the excess reserves rule.

Wile it is true that the Board s opinion in MGormck "addressed the
i ssue" and "discussed the principle,” it offered no controlling precedent
wth regard to the 80 acres presently in question. Admnistrative Judge
S uebing, wth the concurrence of Chief Admnistrative Judge Frishberg,
af firmed Judge Luoma’ s deci si on approving patent for 120 acres, w thout
nodi fication. Admnistrative Judge Rtvo dissented, offering his opinion
that the record did not support issuance of a patent for any of the |and.
The | anguage relied on by North Gountry is that of Judge S uebi ng al one
and does not constitute controlling precedent by this Board. In fact, the
position of Chief Administrative Judge Frishberg that a relinquishnent is
effective eo instanti seens clearly to be the better rule. Neverthel ess,
we need not decide that issue in this case.

North Qountry argues that in light of the MGornick decision the
doctrine of admnistrative finality precludes a contest of the Wite
Pozzuol an
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Nos. 1 and 2 clains. However, thereis noruling in MGrnck on which to
base a claimfor the application of that doctrine. 2/

BLMproperly stated inits decision at 3 that "[t]he current Mneral
Patent Application (AZA-23900) wll stand on its ow nerits, and
appropriate disposition of the case wll be nade fol |l ow ng the proper
procedur es. "

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge

2/ North Qountry asserts that "Forest Service coul d have appeal ed the
prior US v. MQrmck IBLA decision into federal court. It failed to

do so. The decision has becone final and binding on the parties.” (SR

at 8.) The decisionin MQrmck only addressed the 120 acres subsequent |y
patented to MGormck. There is no binding precedent fromMGornck that
is controlling as to the lands presently at issue. Mreover, North Gountry
is off the mark when it asserts that the Forest Service coul d have appeal ed
the MGormck decision to Federal court. A decision of the Board of Land
Appeal s is final for the Departnent. 43 CF. R 8§ 4.21(d). Wile a
private party, who i s adversely affected by such a decision, nay seek
judicial review a Federal agency, in a simlar posture, nay not.
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